VEMORANDUM

SUBJECT: N trogen Oxides (NOx) Reasonably Avail abl e Control
Technol ogy (RACT) Findings Letters

FROM Steven J. Hitte, Acting D rector
Air Quality Managenent Division (MDD 15)

TO Director, Air, Pesticides and Toxics
Managenent Division, Regions | and IV
Director, Ar and Waste Managenent Divi sion,

Region |1
Director, Ar, Radiation and Toxics Division,
Region 11
Director, Air and Radi ati on D vi si on,
Regi on V
Director, Ar, Pesticides and Toxics Division,
Regi on VI
Director, Air and Toxics Division, Regions VII, VIII,
| X, and X

As we discussed at the recent Division Director's neeting,
t he Environnmental Protection Agency (EPA) has agreed to send
finding letters by July 1, 1994 to various States for failure to
submit NOx RACT rules. This office and the Ofice of General
Counsel (OGC) have prepared an exanple findings letter that
expl ains the inpact of the March 8, 1994 court order that
i nval i dated much of EPA's authority to approve conmttal State
i npl enentation plans (SIP s). Attachnment 1 includes the exanple

letter. You will also find this exanple letter in the Managenent
and Accountability Process System (MAPS) on the Ozone directory
under "NOXRACT.let." Attachment 2 includes a |list of States that

we believe need this letter.

We are concerned about the question: At what stage in the
submittal process for NOx exenption requests do we say that a
findings letter is not necessary? As Mary Nichols indicated in
her June 20, 1994 declaration to the District of Colunbia Crcuit
Court, EPA will not be sending findings letters to States which
submit NOx exenption requests that appear to be ultimately
approvabl e based on a prelimnary review of the data submtted in



2

support of those exenption requests. The EPA believes it is

I nappropriate to issue findings for those areas which woul d have,
as a consequence, the triggering of sanctions clocks. W would
expect the Regions to nonitor these actions in order to determ ne
whet her any changed circunstances woul d warrant issuance of

fi ndi ngs.

If you foresee problens in sending out the letters by
July 1, please let us know W woul d appreciate copies of the
findings letters that you mail. Putting the letters on MAPS and
alerting us that this has been done woul d be adequate. The
contact person for this action is Ted Creeknore (919-541-5699.)

cc: Air Branch Chief, Regions |I-X
Hel s

Cssi as

Pai si e

Pr osper

Seitz

Si | vasi

Ti er ney

Wegnman

resccgexnH
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ATTACHMENT 1
EXAMPLE LETTER ON FI NDI NGS FOR NOX RACT

Dear Gover nor

The Cean Air Act as anended in 1990 (Act), establishes a
nunber of new requirenents that nust be net for areas designated
as nonattai nnent for ozone. |In addition, because of the concern
regardi ng ozone transport in the Northeast, the Act established
the northeast ozone transport region (NOTR). Areas not
desi gnat ed nonattai nnent, but |ocated in the NOIR nust al so neet
certain requirenents under the Act.

This letter addresses the requirenent for the submttal of
State inplenentation plans (SIP s) governing the application of
reasonably avail able control technology (RACT) to major
stationary sources of nitrogen oxides (NOx) under section 182(f)
of the Act. As you may know, for certain prograns required under
the Act (including NOx RACT), the Environnental Protection Agency
(EPA) had earlier adopted a policy pursuant to section 110(k)(4)
of the Act to conditionally approve SIP' s which commtted to
provi de the Agency with specific enforceable neasures within 1
year of the date of approval of the commtnment. Under this
policy, EPA effectively extended the deadline for State
subm ssion of NOx RACT rul es approxinately 2 years. That
interpretation was challenged in Natural Resources Defense
Council v. Browner; three consolidated | awsuits brought in the
United States Court of Appeals for the D strict of Col unbia
Crcuit. In a full opinion, dated May 6, 1994 (and in a March 8,
1994 order and April 22, 1994 anended order issued earlier), the
court found that EPA s conditional approval interpretation
exceeded the Agency's statutory authority, but concluded that
"EPA properly extended" the deadline for submttal of fully-
enforceabl e NOx RACT SIF' s.

However, in its discussion of the NOx RACT SIP submttals,
the court erroneously assuned that "EPA granted a narrow one-year
extension for NOx RACT subm ssions,” that is, until Novenber 15,
1993. Based on this prem se, the court stated that "the
statutory period for review ng NOx RACT submttals should
commence as of the extended submttal deadline of Novenber 15,
1993, expiring 14-18 nonths as the Anendnents require." The
court went on to say that "the EPA nust approve or di sapprove
[ such] submttals no |ater than May 15, 1995." The EPA assunes
that the court intended the May 15, 1995 approval / di sapproval
deadline to apply only to NOx RACT SIP submttals EPA has
received to date. On June 20, 1994, EPA filed a notion for
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clarification,* in part, to affirmthat this was indeed the
court's intention.

From t he outset, EPA has had serious concerns about the
commttal SIP litigation because it clearly had the potential of
resulting in very far-reaching adverse consequences for EPA' s
admnistration of title | SIP prograns under the Act. However,
the May 6, 1994 decision took an approach that, overall, was far
nore synpathetic to the Agency's position than initially
anticipated. As the court itself said: "Wile we hold that the
EPA m sconstrued and m sapplied section 110(k)(4), we
nevert hel ess conclude that equity and practicality require that
we approve the [deadline] extensions in part and that we adopt
nore noderate renedi al neasures []." On the other hand, the
litigation was conplicated by nunerous pleadings to the court,

i ncl udi ng several notions for clarification, requests for

nmodi fication or anmendnent of orders, and petitions for rehearing,
i nvol ving addi tional briefing of issues. Sone of these actions
pronpted the court, at the conclusion of its April 22 anended

order, to state: "[We believe that all parties have had anpl e
opportunity to address renedial issues and that no additi onal
briefing is necessary." Based on this statenment, and on ot her

i ndi cations fromthe court, EPA has concluded that any additi onal
representations to this court that could be construed as further
argurment or requests for nodification of the court's hol ding
woul d be | ooked upon with disfavor and could, in any event,

j eopardi ze a generally favorabl e out cone.

Taking all these factors into consideration, and
particularly in light of the various concerns expressed in the
court's opinion and the need for pronpt action in inplenmenting
the overall remedy in this case, EPA has infornmed the court that
it intends to treat Novenmber 15, 1993 as the operative deadline
for State subm ssion of NOx RACT SIP's. An inportant result of
this decision is that, for those areas for which NOx RACT SIP s
or exenption requests have not yet been submtted, the Agency
intends to issue findings by July 1, 1994 that the affected
States have failed to submt conplete NOx RACT SIP revisions as
requi red under the Act.

Consequently, by today's letter, EPA is notifying [State]

!On the sane day, NRDC filed a "Suggestion for Rehearing en
banc,"” asking the D.C. Crcuit as a whole to reconsi der the
May 6, 1994 opinion, including the portion devoted to the NOx
RACT issues, in part because NRDC believed that "[t]he opinion
conflicts with nunmerous decisions holding that plain statutory
| anguage establishing nmandatory deadlines is dispositive."
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that pursuant to section 179(a)(1l) [for NOTR cite "179(a)(1) and
(3)"] of the Act, EPAis nmaking a finding of failure to submt a
conplete NOx RACT SIP for [list, or otherw se describe the

rel evant nonattai nnent areas]. Under the Act, a finding of
failure to submt a conplete SIP triggers the mandatory sanctions
provisions of the Act. If within 18 nonths of this letter,

[ State] has not submtted NOx RACT rules that EPA determ nes are
conpl ete, or EPA has not approved a NOx RACT exenption, one of
the two sanctions under section 179(b), as selected by the

Adm nistrator, will be inposed. [See EPA s proposed rule
establishing the order of sanctions under section 179(a) (58 FR
51270, Cct. 1, 1993)].

The section 179(b) sanctions include a prohibition on the
awardi ng of grants by the Secretary of Transportation for certain
transportation projects, and an increase in the ratio of
em ssions reductions necessary as offsets for permtting new or
nodi fi ed sources. The EPA al so has the discretionary authority
under section 110(m to inpose either of these sanctions at any
time after EPA has nmade a finding of failure to submt conplete
rul es under section 179(a). In addition, section 110(c) of the
Act provides that EPA promul gate a Federal inplenentation plan no
| ater than 2 years after a finding under section 179(a).

| want to enphasize that this finding inplies no judgnent as
to the State's intent. | would also |like to note that the
deadl i ne for subm ssion of the NOx RACT rul es under EPA' s
original commttal SIP policy is now just 4% nonths away. Thus,
al t hough EPA' s deci sion may be unexpected or even unwel come news
for your State, any adverse sanctions consequences will |ikely be
avoi ded because, once NOx RACT SIP' s are found conplete or NOX
exenption requests are approved, the sanctions clocks would stop.
| would Iike to remind you that EPA has an obligation to pronptly
i npl ement requirenents i nposed by the courts. The EPA al so takes
very seriously its responsibility to adm nister the Act in a fair
and just manner, and this finding is a conscientious attenpt by
EPA to bal ance both responsibilities. W |ook forward to working
closely with you and your staff to ensure that the Act's
requirenents are nmet in atinmely and effective manner w t hout
adver se consequences.



ATTACHMVENT 2
STATES WHI CH REQUI RE FI NDI NGS FOR NOX RACT?

Regi on Areas Subject to Letters

[ 11 VA: R chnond

W/: Charl est on;
Par ker sburg; Hunti ngton
|V NC:. Charlotte
KY: Louisville; G ncinnati
Ashl and
\% I N. Chicago; Louisville
OH: G ncinnati
IL: St. Louis; Chicago
M: Detroit; G and Rapids
Muskegon
W: Kewaunee; Mnitowoc;
M | waukee
Vi TX: Dallas, El Paso
LA: Baton Rouge
VI MO St. Louis
| X AZ: Phoeni x

CA: Mpj ave, Sacramento

’Fi ndings for AZ for Phoenix, M for Detroit, and TX for El
Paso and Dallas will not be made because the States have
subm tted exenption requests. These exenption requests will be
approved as expeditiously as practicable.



